
 
 
 
March 9, 2016 
 
 
Marlene H. Dortch, Esq. 
Secretary 
Federal Communications Commission 
445 12th Street SW 
Washington DC 20554 
 
Re:  Ex Parte Communication, MB Docket Nos. 15-216 and 10-71 
 
Dear Ms. Dortch: 
 
Please see the attached letter that will be sent today to Chairman Wheeler and each of the 
commissioners. 
 
Respectfully submitted, 
 

 
 
Rick Kaplan 
General Counsel and Executive Vice President 
Legal and Regulatory Affairs 
National Association of Broadcasters 
 
 



 

 
 

 
 
 
 
March 9, 2016 
 
 
Chairman Tom Wheeler  
Commissioner Mignon Clyburn  
Commissioner Jessica Rosenworcel  
Commissioner Ajit Pai 
Commissioner Michael O’Rielly 
Federal Communications Commission 
445 12th Street SW 
Washington DC 20554 
 
Re:  MB Docket Nos. 15-216 and 10-71 
 
Dear Chairman Wheeler and Commissioners: 
 
I write to share with you Mediacom Communications Corp.’s March 7, 2016 letter.1 This 
letter ostensibly addresses the Commission’s proceeding considering reforms to the FCC’s 
totality of the circumstances test to ensure that parties negotiate over broadcast television 
retransmission in good faith. While NAB recognizes that it is unorthodox to submit another 
stakeholder’s ex parte – especially one that presents a contrary view2 – in this instance, 
Mediacom’s bizarre outburst illuminates exactly why the Commission should conclude this 
proceeding promptly without any changes to its current regime. 
 
Mediacom’s ex parte demonstrates the behavior of a company – and, indeed, an industry – 
that is simply so angry about mildly increased competition among pay TV providers that it no 
longer bothers to offer substantive arguments to support its positions.3 Like many pay TV 
operators,4 Mediacom still has not accepted that Congress not only granted broadcasters a 
right to freely negotiate for compensation for the retransmission of their signals, but also 
                                                 
1 See Letter of Joseph E. Young, Senior Vice President, General Counsel & Secretary, Mediacom Comm., MB 
Docket No. 15-216 (March 7, 2016) (attached). 
2 NAB is referring to a contrary view over whether or not the FCC should make changes to its totality of the 
circumstances test. We take no position on Mediacom’s characterizations of poodles, Henry Miller, World War 
II or celebrity behavior, among other things. 
3 See Letter from Rocco B. Commisso, Chairman and CEO of Mediacom, to Chairman Tom Wheeler, MB Docket 
No. 10-71 (July 7, 2015) (stating that the FCC’s “refusal to become involved in specific disputes combined with 
an unwillingness to adopt corrective regulations add up to a do-nothing policy.”).   
4 Comments of AT&T, MB Docket No. 15-216, at 3-4 (Dec. 1, 2015) (stating that when the retransmission 
Good Faith Order was first adopted, and cash payments were not an accepted part of the retransmission 
agreements, the system worked. “These negotiations typically resulted in cable providers carrying the local 
broadcaster – and perhaps affiliated channels – for free.”). 



 

2 
 

sought to have some measure of competition in the pay TV industry, which has now allowed 
broadcasters to begin receiving fair value for their investments when their signals are re-sold 
to pay TV’s customers. 
 
The Commission need only look at the set-top box proceeding5 to read between the lines. 
Pay TV providers have charged exorbitant and unreasonable fees for substandard set-top 
boxes for decades.6 Now that the Commission is finally looking into the pay TV industry’s 
failure to innovate and charge reasonable rates for its set-top boxes, the industry is aghast 
at the prospect of facing competition. There, too, the pay TV industry is livid over the FCC’s 
attempt to inject competition in a manner that would help consumers at the expense of its 
bottom line. The Commission should recognize the clear parallel between pay TV’s reaction 
to set-top box reform and its petulant advocacy for retransmission consent changes. 
 
NAB has demonstrated throughout this proceeding – with no counter – that, because the 
content world is highly and increasingly competitive, broadcasters have every incentive to 
successfully complete retransmission consent agreements. This is why nearly every 
negotiation is completed in a timely fashion. For those that aren’t completed prior to the 
expiration of an agreement and thus result in a service disruption, they typically and 
unsurprisingly involve the same two or three large pay TV providers, and are almost always 
resolved quickly.7 These MVPDs either refuse to offer fair market value or see political value 
in delaying agreements. Whatever the reason, the Commission should see pay TV providers’ 
advocacy for what it is: a collective tantrum from an industry that abhors, and is simply not 
used to, the results of fair competition.  
 
Respectfully submitted, 

 
Rick Kaplan 
General Counsel and Executive Vice President 
Legal and Regulatory Affairs 
National Association of Broadcasters 
 
cc: Phil Verveer, Jessica Almond, Holly Saurer, Marc Paul, Matthew Berry, Robin Colwell, Bill 
Lake 

                                                 
5 Expanding Consumers’ Video Navigation Choices, Commercial Availability of Navigation Devices, Notice of 
Proposed Rulemaking and Memorandum Opinion and Order, MB Docket No. 16-42, CS Docket No. 97-80, FCC 
16-18 (Feb. 18, 2016). 
6 Id. at ¶13. 
7 See Letter of Rick Kaplan, General Counsel and Executive Vice President, National Association of 
Broadcasters, MB Docket No. 15-216 (Feb. 8, 2016); see also Reply Comments of the National Association of 
Broadcasters, MB Docket No. 15-216, at 9 n. 18 (Jan. 14, 2016). 














